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United States Court of Appeals for the 

District of Columbia 

I 

No. 6534. | 

Postal Telegraph-Cable Company, a Body Corporate, 

Appellant, 

vs. 

Wert L. Thomas. 

I 

I 

_ 

i 

i 

i 

I 

a Supreme Court of the District of Colujmbia. 

At Law. 

| 

No. 83642. 

! 

Wert L. Thomas, Plaintiff, ! 
vs. 

■ 

i 

Postal Telegraph-Cable Company, a Body! Corporate, 

Defendant. 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in ihe above-en¬ 
titled cause, to wit: 
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1 Declaration. 

Filed January 24,1934. 

In the Supreme Court of the District of Columbia 
Holding a Circuit Court. 

At Law. 

No. 83642. 

Wert L. Thomas, Plaintiff, 
vs. 

Postal Telegraph-Cable Company, a Body Corporate, 

Defendant. 

The plaintiff, Wert. L. Thomas, sues the defendant, 
Postal Telegraph-Cable Company, a corporation engaged 
in the business of transmitting messages from point to 
point by telegraph and cable and messengers, certain of 
which messengers defendant causes to operate motor ve¬ 
hicles in and over the streets of the District of Columbia; 
and for that, on, to wit: the first day of December, 1933, at, 
to wit: the hour of 6:45 o’clock P. M., the plaintiff was 
walking from the South side to the North side of New York 
Avenue, Northwest, in the District of Columbia, at its in¬ 
tersection with 14th Street, Northwest, and proceeding 
along the cross-walk located upon the West side of the said 
intersection, and on the day and year aforesaid the de¬ 
fendant, acting through its agent, servant or employe, one 
Harold R. Satterfield, a messenger as aforesaid, was oper¬ 
ating a certain motor vehicle in a westerly direction on 
said New York Avenue, Northwest, and into the said in¬ 
tersection of 14th Street as aforesaid; and the plaintiff 
says that it then and there became the duty and was the 
duty of the said defendant, acting through its said agent, 
servant or employe, to exercise reasonable care and pru¬ 
dence in the operation of the said motor vehicle so as to 
avoid injury to the plaintiff and other persons law- 

2 fully in and about the said streets, yet, notwithstand¬ 
ing its duty in the premises, the defendant acting 

through its said agent, servant or employe did not exercise 
such care and prudence in this, that its said agent, servant 
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i 

or employe then and there operating the said motor ve¬ 
hicle as aforesaid, negligently and carelessly Operated the 
said motor vehicle at a rate of speed which was excessive 
and dangerous under existing circumstances, and negli¬ 
gently and carelessly failed and omitted to l^eep the said 
motor vehicle under proper control as it was passing into 
and through the said intersection, and negligently and 
carelessly failed to give due or timely warning or notice 
of the approach of said motor vehicle into jand through 
the said intersection, and negligently and carelessly failed 
to give the plaintiff the right of way through the said in¬ 
tersection, and negligently and carelessly failed and omitted 
to bring the said motor vehicle to a stop ajfter its said 
agent, servant or employe saw or by the exercise of rea¬ 
sonable care and prudence could have seen I the plaintiff 
in a position of peril. Whereby and by reasdn of the sev¬ 
eral acts of negligence aforesaid, the said ijaotor vehicle 
was caused to run into and collide with the plaintiff, who 
was then and there using such care and diligence as was 
reasonable and proper under the circumstances. And the 
plaintiff avers that by reason of the said negligence on the 
part of the defendant as aforesaid, he was thrown with 
great violence and force to the pavement; Wherefore and 
as a direct result and consequence thereof, the) plaintiff sus¬ 
tained a severe fracture of the bones of his night arm and 
wrist, which has left him permanently injured; that he 
sustained internal injuries, and numerous bruises and con¬ 
tusions over his entire body, including injurijes to his side 
and back, and he further suffered a severe! shock to his 
nervous system, which has left him j permanently 
3 nervous, all of which has caused him to suffer and 
he will continue to suffer great paiiji and mental 
anguish, and he was otherwise rendered sictk, sore, lame 
and disordered; and by reason of the aforesaid injuries, he 
has been and will continue to be incapacit4ted from fol¬ 
lowing his daily employment and has thereby lost his in¬ 
come from his said employment in the amount of, to wit: 
$700.00, and will continue to lose his income from his said 
employment; and further, by reason of thej aforesaid in¬ 
juries he has been compelled to expend a large sum of 
money, to wit: $500.00, for doctors’ bills, nurses’ bills, 
bandages, medicines, X-Rays, and other incidental ex¬ 
penses, and he will in the future be compelled to expend 
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money for doctors’ bills, bandages, medicines, X-Rays and 
expenses incidental to the treatment of the said injuries, 
all to the damage of the plaintiff. 

Wherefore, the plaintiff brings this suit against the de¬ 
fendant, and claims damages in the sum of Twenty Five 
Thousand ($25,000.00) Dollars, besides costs. 

T. ORMONDE NICHOLS, 
ARTHUR E. REYMAN, 

Attorneys for Plaintiff. 

Plea. 

Filed February 19, 1934. 

****** * 


Comes now the defendant, by its attorneys, and for plea 
to plaintiff’s declaration admits that it is a corporation 
engaged in the business of transmitting messages from 
point to point by telegraph, cable and messengers; that for 
certain special work some of its messengers operate motor 
vehicles in and over the streets of the District of Columbia. 
The defendant avers that it has no knowledge or informa¬ 
tion concerning the injuries, if any, of the said plain- 
4 tiff, and therefore denies the same. Each and every 
other allegation contained in said declaration, and 
each and every count thereof, is hereby denied. 

The defendant further says that at the time alleged in 
said declaration the driver of the automobile which it is 
alleged struck the said plaintiff was not in any manner 
whatsoever under its control, but that said automobile was 
in the control of and was being operated by one Harold R. 
Satterfield, who, at times, was employed by the defendant, 
but, who, at the time alleged in said declaration, was not 
engaged in any business whatsoever for said defendant, 
and that the automobile which he was driving was not in 
any manner whatsoever under its control, but that it was 
under the sole control of the said Satterfield, and was be¬ 
ing operated by him for his own personal business, which 
business was in no way connected with the business of said 
defendant, and that at the time alleged the said Satterfield 
was in no way connected with or responsible to the said 
defendant; that it had no control over the said Satterfield 
at that time either directly or indirectly, and that the said 
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. 

Satterfield did not have, at the time alleged in said declara¬ 
tion or at any time, authority, permission, or the consent 
of said defendant to use an automobile in connection with 
or in furtherance of the delivery of messages or for any 
other purpose for said defendant. 

For further plea to plaintiff’s declaration, tihe defendant 
says that it is advised, believes, and therefore avers, that 
the injuries, if any, to the plaintiff were caused solely by 
reason of his own negligence in failing to keep a proper 
lookout for his own safety and in walking ^rectly into 
the path of the automobile driven by the said Satterfield 
when said automobile was in such close proximity to him 
that it was impossible for the said Satterfiel4 to stop said 
automobile in time to avoid colliding with the said plain¬ 
tiff ; that the said Satterfield was operating said auto- 
5 mobile in a careful, cautious and prudent manner, 
in a westerly direction on New York Avenue; that he 
was keeping a proper lookout for pedestrians and vehicles 
lawfully in and upon said street; that he vtes exercising 
due care and caution in the operation of saifi vehicle and 
was operating it in full compliance with all traffic and motor 
vehicle regulations in force in said District of Columbia. 

HOGAN, DONOVAN, JONES, 
HAKTSON & GUIDhfR, 

EDMUND L. JONES, 

Attorneys for Defendant. 

Joinder of Issue . J 

Filed February 23, 1934. | 

»#••••# 

The plaintiff joins issue upon the defendant’s first pleas. 

T. ORMONDE NICHOLS, 
ARTHUR E. REYMAN, 

Attorneys for Plaintiff, 

By ARTHUR E. REYMAN. 

Motion for Leave to Amend Declaration by Including an 

Additional Count. 

Filed January 28,1935. 

« • # * * • i • 

Comes now the plaintiff, by his Attorneys, Michael F. 
Keogh and Leonard A. Block, and moves the Court for 

2—6534a 
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leave to amend the declaration by including an additional 
count designated as “second count”. 

MICHAEL F. KEOGH, 
LEONARD A. BLOCK, 

Attorneys for Plaintiff. 

I consent: 

EDMUND L. JONES, 

A. J. P., 

Attorney for Defendant. 


6 Second Count. 

The plaintiff, Wert L. Thomas, sues the defendant, 
Postal Telegraph-Cable Company, a corporation, engaged 
in the business of transmitting messages from point to point 
by telegraph and cable and messengers, certain of which 
messengers defendant causes to operate motor vehicles in 
and over the streets of the District of Columbia; and for 
that, on to wit: the first day of December, 1933, at, to wit: 
the hour of 6:45 o’clock P. M., the plaintiff was walking 
from the South side to the North side of New York Ave¬ 
nue, Northwest, in the District of Columbia, at its intersec¬ 
tion with 14th Street, Northwest, and proceeding along the 
cross-walk located upon the West side of the said intersec¬ 
tion, and on the day and year aforesaid the defendant, 
acting through its agent, servant or employe, one Harold 
R. Satterfield, a messenger as aforesaid, was operating a 
certain motor vehicle in a westerly direction on said New 
York Avenue, Northwest, and into the said intersection of 
14th Street as aforesaid; and the plaintiff says that it 
then and there became the duty and was the duty of the 
said defendant, acting through its said agent, servant or 
employe, to exercise reasonable care and prudence in the 
operation of the said motor vehicle, to faithfully observe 
the law, and the regulations of the District of Columbia, 
made pursuant thereto with respect to traffic, in and upon 
the highways of said District; and among such regulations, 
then duly adopted and promulgated and in force, it was 
by Article 3, Section 5, of said Regulations provided: 

(a) The driver of any vehicle shall yield the right-of- 
way to a pedestrian crossing the roadway within any 
marked crosswalk or within any unmarked crosswalk at 
the end of the block, except at intersections where the move- 


7 


W. L. THOMAS VS. POSTAL TELEGRAPH-CABL^ CO. 

I 

ment of traffic is being regulated by police officers or traffic- 
control signals, or at any point where a pedestrian tunnel 
has been provided. | 

7 And by Article 5, Section 28a: | 

i 

(a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to av^id colliding 
with pedestrians or vehicles. 

i 

Yet, noth with standing its duty in the premises, the said 
defendant, through its agent, servant or employe, did not 
observe the law and the regulations of the District of Co- 
lumbia made pursuant thereto, unmindful and in disregard 
of the unlawful duty thus imposed, the said agent, servant 
or employe, of the defendant, did not accordj the plaintiff 
the right of way as provided by said regulations, and when 
approaching the said 14th Street at its intersection with 
New York Avenue, Northwest, did not slow dbwn and keep 
the said automobile under control as to avoid Colliding with 
plaintiff, and in violation of said regulation^ so adopted, 
promulgated and in force, and did then and th^re carelessly 
and negligently cause the said automobile with great force 
and violence to strike and collide with the plaintiff, in con¬ 
sequence of which the plaintiff was struck wiih great force 
and violence; wherefore and as a direct result and conse¬ 
quence thereof, the plaintiff sustained a severe fracture of 
the bone of his right arm and wrist, which! has left him 
permanently injured; that he sustained internal injuries, 
and numerous bruises and contusions over h^s entire body, 
including injuries to his side and back, and he further 
suffered a severe shock to his nervous system, which has 
left him permanently nervous, all of which has caused him 
to suffer and he will continue to suffer great pain and 
mental anguish, and he was otherwise rendered sick, sore, 
lame and disordered; and by reason of th^ aforesaid in¬ 
juries, he has been and will continue to be incapacitated 
from following his daily employment and has thereby lost 
his income from his said employment in the amount of, to 
wit: $700. and will continue to lose his income from his 
said employment; and further, by reason of the 

8 aforesaid injuries he has been compelled to expend 
a large sum of money, to wit: $500.00, for doctor’s 

bills, nurses’ bills, bandages, medicines, N-Eays and ex- 
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penses incidental to the treatment of the said injuries, all 
to the damage of the plaintiff. 

Wherefore, the plaintiff brings this suit against the de¬ 
fendant, and claims damages in the sum of Twenty Five 
Thousand ($25,000.00) Dollars, besides costs. 

MICHAEL F. KEOGH, 
LEONARD A. BLOCK, 

Attorneys for Plaintiff. 

Supreme Court of the District of Columbia. 

Monday, January 28, 1935. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

Upon consideration of the motion filed herein, for leave 
to amend declaration by including an additional count, it 
is ordered that said motion be, and the same is hereby 
granted. 


Defendant’s Requested Instruction No. 1. 
Filed April 11, 1935. 


You are instructed that upon a consideration of all of 
the evidence in this case your verdict must be for the 
defendant. 

Apr. 11,1935. Refused. 

Ex. noted by deft. 

D. W. O’DONOGHUE, 

Justice. 


9 Memorandum. 

April 11, 1935.—Verdict for Plaintiff for $1500. 

Supreme Court of the District of Columbia. 

1 Friday, May 3, 1935. 

Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 
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Upon consideration of the motion filed herein, for a new 
trial, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff Recover of the 
defendant herein the sum of One Thousand Five Hundred 
Dollars ($1500.00), together with costs of suit to be taxed 
by the clerk and have execution thereof. 

From the foregoing judgment the defendant by its at¬ 
torneys of record, in open Court, notes an appeal to the 
United States Court of Appeals of this District; where¬ 
upon, an undertaking to act as a supersedeas tyond is hereby 
fixed in the sum of Two Thousand Dollars ($2000.00), and 
a further undertaking to act as a cost bond i^ hereby fixed 
in the sum of One Hundred Dollars ($100.0b) with leave 
to deposit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


Memoranda . 


May 13, 1935.—Supersedeas Bond ($2000) approved and 
filed. j 

10 May 20, 1935.—Proposed Bill of Exceptions and 
Notice filed. 

June 20, 1935.—Proposed Bill of Exceptions submitted. 

Assignment of Errors. 

Filed June 20, 1935. j 


* # * * • 




The errors committed by the Court are: 

1. The court erred in overruling defendants motion for 
directed verdict for defendant at the close of the entire 

i 

case. 

2. The court erred in refusing defendant’^ requested in¬ 
struction No. 1, that upon consideration of all the evidence 
in the case, the verdict must be for the defendiant. 

7 I 

3. The court erred in other respects apparent of record. 

FRANK J. HOGAN, 
EDMUND L. iONES, 
Attorneys for Defendant. 
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Designation of Record. 

Filed May 23, 1935. 


Now comes Postal Telegraph-Cable Company, a corpora¬ 
tion, the appellant in the above-entitled cause, and desig¬ 
nates the parts of the record which it desires to have in¬ 
cluded in the transcript, said parts being considered suffi¬ 
cient for the determination of the questions raised on 
appeal, namely: 

I. Declaration; 

2. Pleas; 

11 3. Joinder of issue; 

4. Motion for leave to amend declaration by in¬ 
cluding an additional count; 

5. Minute entry granting plaintiff’s motion to amend 
declaration by including an additional count; 

6. Second count of plaintiff’s declaration; 

7. Defendant’s requested instruction No. 1 with memo¬ 
randum of refusal and exception thereon by O’Donoghue, 
Justice; 

8. Memorandum of verdict of jury; 

9. Memorandum of judgment against defendant; noting 
of appeal in open court, and fixing of undertaking; 

10. Memorandum showing approval and filing of super¬ 
sedeas undertaking; 

II. Assignment of errors. 

12. Bill of Exceptions; and, 

13. This designation of record. 

FRANK J. HOGAN, 
i EDMUND L. JONES, 

Attorneys for Defendant . 

Service of a copy of the foregoing designation of record 
is hereby acknowledged this 23rd day of May, 1935. 

MICHAEL F. KEOGH, 

! LEONARD A. BLOCK, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia 

Monday, August 5, 1935. 


Session resumed pursuant to adjournment, Hon. Daniel 
W. O’Donoghue, Justice, presiding. 


Come now the parties hereto by their respective attorneys 
of record, and thereupon, the defendant by its attorneys 
submits to the Court its Bill of Exceptions taken at the 
trial of this cause and prays that the same bp signed and 
made of record, nunc pro tunc , which is hereby accordingly 
done. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 12, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 83642 at Law, whejrein Wert L. 
Thomas is Plaintiff and Postal Telegraph-Cable Company, 
a body corporate, is Defendant, as the same Remains upon 
the files and of record in said Court. | 

In testimony whereof, I hereunto subscribe jny name and 
affix the seal of said Court, at the City of Wiashington, in 
said District, this 12th day of August, 1935. 

[Seal, Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

By CHAS. B. COFLIN, . 

Clerk. 
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14 In the Supreme Court of the District of Columbia. 

Law No. 

83,642. 

Worth L. Thomas, Plaintiff, 
vs. 

Postal Telegraph-Cable Company, Defendant. 

Bill of Exceptions. 

This case came on for hearing before Mr. Justice 
O’Donoghue and a jury on Wednesday, April 10, 1935, 
and was concluded on Thursday, April 11,1935. The plain¬ 
tiff was represented by Messrs. Michael F. Keogh and 
Leonard A. Block and the defendant by Messrs. Frank J. 
Hogan and Edmund L. Jones. 

Thereupon the plaintiff, to maintain the issues on his 
part joined, took the witness stand on his own behalf and 
testified that on December 1, 1933, the date of the accident, 
he was employed by William H. Hahn & Company as a 
shoe salesman; that at about 6:45 p. m., on the date of said 
accident, he was walking in a northerly direction on the 
east side of 14th Street, Northwest, in the City of Washing¬ 
ton, District of Columbia. When he reached the south 
curb of New York Avenue he looked to his right and saw 
an automobile approaching in a westerly direction about 
two hundred yards away; that he continued across New 
York Avenue, keeping a constant lookout to his right for 
approaching traffic, but did not again see the automobile 
which struck him until he was hit. The plaintiff was struck 
at the cross-^valk and about ten or fifteen feet from the 
north curb of the said New York Avenue; that he was walk¬ 
ing within the space prescribed for pedestrians and marked 
by white lines; that there was no traffic officer on duty 
directing traffic; and that it was dark; that the driver of 
the car sounded no horn or made any warning of its ap¬ 
proach; that Article 3, Section 5, and Article 5, Section 
28a, of the Traffic Regulations of the District of Columbia 
pleaded in the Second Count of the Declaration were ad¬ 
mitted in evidence and are as follows: 
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(a) The driver of any vehicle shall yield the right-of- 
way to a pedestram crossing the roadway within any 
marked crosswalk or within any unmarked cross- 
15 walk at the end of a block, except at intersections 
where the movement of traffic is being ‘regulated by 
police officers or traffic-control signals, or pt any point 
where a pedestrian tunnel has been providedj 

(28a) A vehicle approaching an intersection shall slow 
down and be kept under such control as to avoid colliding 
with pedestrians or vehicles.” 

i 

From the time plaintiff left the south curb of New York 
Avenue until the time he was struck, the said New York 
Avenue was clear except for the approaching west-bound 
traffic. Plaintiff further testified that the driver of the 
automobile which struck him was dressed in a uniform of 
the defendant company. 

Plaintiff also called as witnesses his wife an^ a physician 
who testified with respect to his injuries. 

The defendant thereupon called as a witness Harold 
Satterfield, the driver of the automobile involved in the ac¬ 
cident. Mr. Satterfield testified that on thb date of the 
accident and for some time prior thereto he had been em¬ 
ployed on week days by the defendant as a telegraph 
messenger boy, and his sole duties were tp collect and 
deliver telegrams either by walking or riding his bicycle, 
and on Sunday to work at the main office at the Evans 
Building as an automobile messenger using an automobile 
of his own procuring. And sometimes he used his mother’s 
automobile on week days when automobile^ were short. 
December 1, 1933, was a Friday. At the timje of the trial 
the witness testified that he was employed ais a mechanic 
by the West End Motor Company. On the d^ate of the ac¬ 
cident, and for some time prior thereto, plaintiff was as¬ 
signed to the branch office of the defendant located in the 
National Press Building on the Southeast corner of 14th 
and F Streets, Northwest, Washington, D. Ci He worked 
from 4:00 o’clock in the afternoon until lOiOO o’clock at 
night. From 4:00 p. m., to 8:00 p. m., he vras paid on a 
commission basis for each message collectedj or delivered, 
and was paid nothing if he did not collect or deliver a tele- 


14 


W. L. THOMAS VS. POSTAL TELEGRAPH-CABLE CO. 


gram. From 8:00 p. m., to 10:00 p. m., he was paid on an 
hourly basis at a rate of 30c an hour. There were no 
facilities at the Press Building Branch of the defendant 
company for storing uniforms of messenger boys, and, 
therefore, all messenger boys assigned to the Press Build¬ 
ing office kept their uniforms in the main office of the 
16 defendant company located in the Evans Building 
on New York Avenue. On the day before the ac¬ 
cident the plaintiff had broken his bicycle. On the day of 
the accident, shortly before 4:00 o’clock p. m., he went to 
the main office of the defendant company and secured his 
uniform. After he had put on his uniform he waited 
around in the uniform department maintained by the de¬ 
fendant company in the Evans Building, and then tele¬ 
phoned to Mr. Horn, the manager of the Press Building 
office of the defendant company that he had no bicycle, but 
that he was going to the bicycle shop to try to get a bicycle 
and would get in later. The bicycle which Mr. Satterfield 
used in his work and which he had broken the day before 
the accident belonged to him, the bicycle messenger boys 
employed by the defendant furnishing their own bicycles. 
On the day of the accident he had come to work in an au¬ 
tomobile owned by his mother, and after telephoning Mr. 
Horn, he proceeded to the bicycle shop located at 718—9th 
Street, Northwest, in his mother’s automobile. He stayed 
at the bicycle shop for an hour or so, but was unable to 
secure a bicycle for use on the day of the accident. Upon 
leaving the bicycle shop the plaintiff intended to return to 
the Evans Building office of the defendant company for 
the purpose of phoning Mr. Horn, the manager of the 
Press Building office that he would not be able to come in, 
as he could not get the bicycle, and also because he wanted 
to meet a friend of his whom he expected to be at the Evans 
Building office. While driving his mother’s automobile 
from the bicycle shop to the Evans Building, the accident 
happened. Mr. Satterfield further testified that on the date 
of the accident he neither collected nor delivered any mes¬ 
sages for the defendant company, and he received no pay 
whatever for December 1, 1933; thereupon, the following 
transpired: 

“Q. Now, on this occasion when, on December 1st, you 
say you came to the Evans Building and put on your 
uniform- A. (Interposing) Yes. 
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Q. Did you do anything at that time in respect to getting 
in touch with Mr. Horn, the manager of the Press Build¬ 
ing office ? A. I called him and told him I was on my way 
to the bicycle shop to get a bicycle to get in later. 

Q. You had broken your bicycle the day before, had you 
not? A. Yes, sir. * * * j 

17 Q. Did you at any time, after the hist occasion 
that you have told us of, communicate with Mr. Horn 
again at the Press Building? A. No, sir, I did not. 

Q. I mean on that day? A. No, sir, I did not. 

Q. You did not? A. No. 

Q. Did you go to the Press Building on thkt day? A. 
Not to the Press Building.’’ 

After the accident Mr. Satterfield took the plaintiff to the 
hospital, reported the accident to the #1 Police Station, 
and then returned to the Evans Building and (removed his 
uniform. 

Thereupon the following questions were asjved the wit¬ 
ness, to which he made the following replies: 

“Q. Did you report it to any of your superiors at the 
Postal office? A. There was none there at that time of 
night. I told the uniform attendant about it. 

Q. The captain, the uniform captain? A. |No, the at¬ 
tendant. 

Q. He is in charge of your squad? A. He ju^t hands out 
the uniforms. 

Q. Did you tell him to report it to the superior? A. No, 
I did not. 

Q. Did there come a time when you did report it to your 
superior? A. Yes. 

Q. When was that ? A. Some time later; I did not think 
there was anything to it. I did not think Mr. (Thomas was 
hurt very bad at the time. I just thought ii was just a 
bruise or something like that and there wouldj not be any¬ 
thing to it.” | 

On cross-examination the witness testified tjhat prior to 
the accident on some occasions he had used jiis mother’s 
automobile to deliver messages when the company was 
short of automobile messengers and had also used it on 
Sundays; that he had received permission to do this from 
Mr. Simmons, the defendant’s manager; that in accord¬ 
ance with his usual custom when he came |n to report 
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for work, he put on his uniform in the Evans Build- 

18 ing. Thereafter he stayed around the uniform de¬ 
partment for some time. The witness was thereupon 

asked the following questions and gave the following 
answers: 

“Q. When you say that you stayed around in the uni¬ 
form department for some time, where did you stay around? 
A. Right in the department, downstairs. 

Q. Is that the usual place for messengers who are await¬ 
ing calls? A. Well, they stay down there sometimes—they 
stay all over the Evans Building. 

Q. Were you at that time, from four o’clock on, were 
you on call for a message? Assume there was an emer¬ 
gency, a message that could be delivered by you- A. 

(interposing) I had not been called, but if I had been called 
I would have had to go. 

Q. How long did you remain on call in this fashion, as 
you have described, before leaving the building? A. Forty- 
five minutes or an hour. 

Q. What did you do? A. I left for the bicycle shop.” 

The witness telephoned Mr. Horn, Manager of the Press 
Building Office of the defendant, from the Evans Building 
office of the defendant, using the telephone in the Postal 
Telegraph Company Office there that he was on his way 
to the bicycle shop and would get a bicycle and be in later. 

Mr. Simmons was in the office at the time, but the witness 
does not know whether or not he saw him. When the wit¬ 
ness telephoned Mr. Horn about getting a bicycle Mr. Horn 
registered no objections. On cross-examination the wit¬ 
ness was asked the following questions and made the fol¬ 
lowing answers: 

“Q. Did Mr. Horn register any objection to your going 
to get your bicycle? A. No. 

Q. Did he say it was agreeable to get your bicycle, for 
you to go there? A. Yes.” 

The witness then went to the bicycle shop to get an es¬ 
timate for the repair of his bicycle, and to hire one for use. 
When the witness returned to the Evans Building from 
the hospital it was about 8:00 o’clock and he told 

19 the uniform captain about the accident. On cross- 
examination the witness was asked, the following 

questions and made the following answers: 
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“Q. Now, let us go back to when you first wdnt to work, 
when you reported in at four o’clock and four forty-five; 
were you on call to take messages out either hy walking 
or by using your automobile? Mr. Jones: from what 

time-. The Witness (interposing): I had n<})t gone out. 

out. 

. 

By Mr. Block: j 

Q. Could you have gone out? Were you available for 
that purpose ? A. I would have had to go out if I had been 
called. I had my uniform on.” 

On redirect examination the witness testified that while 
he was waiting around the uniform department of the main 
office of the defendant company if there had bejen an emer¬ 
gency he could have been sent out, but that on the day of 
the accident no one in the main office requested him to do 
anything. The particular bicycle shop, to which! the witness 
went, would lend a bicycle when it did work (jn a bicycle. 
This bicycle shop did a good bit of work for telegraph boys. 

The defendant thereupon called Andrew J. Horn, who 
testified that in the month of December, 1933,1 he was em¬ 
ployed by the defendant company as the night manager of 
its Press Building office; that on December 1, 1933, Harold 
Satterfield was employed by the defendant company as a 
messenger boy and worked out of the National Press Build¬ 
ing office; and that his number was 49. The witness then 
testified that he had with him records of the defendant com¬ 
pany showing all telegrams received and telegrams deliv¬ 
ered. At this point counsel for the plaintiff interposed and 
conceded that Mr. Satterfield did not deliver of collect any 
message for the defendant company on the date of the ac¬ 
cident. Counsel for the defendant thereupon stated in 
substance that in view of this concession he s^w no object 
in introducing the records in evidence, but tendered them 
to plaintiff’s counsel and the Court if they Wished to see 
them. The witness further testified that on December 1, 
1933, between 4:00 and 5:00 o’clock, Harold Satterfield 
telephoned him and stated that his wheel wasj broken and 
that he was going to a bicycle shop to try to | get another 
wheel, and if he could, he would report formwork later; 

that Mr. Satterfield never reported for Work on De- 
20 cember 1, and received no pay from tile defendant 
company for that day. 
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On cross-examination the witness testified that the only 
way Satterfield received pay from 4:00 to 8:00 p. m., was 
by delivering messages, because he worked on a commis¬ 
sion basis; that the witness did not know where Satterfield 
was from 4:00 to 5:00 that evening, and that he did not 
know whether or not he was at the other office, as he did not 
know where he called him up from; that when boys were 
waiting at the New York Avenue office in case of emer¬ 
gency or where other boys were occupied or busy they could 
go out on a message and that it had been done in the past. 

On redirect examination the witness testified that Sat¬ 
terfield was supposed to report to him before he had ac¬ 
tually done any work at all. 

On recross-examination the witness testified that al¬ 
though the main office was not supposed to use boys that 
were assigned to his office, nevertheless, in case of emer¬ 
gency they could do so. This witness further testified that 
Mr. Satterfield was paid on a commission basis from 4:00 to 
8:00 o’clock p. m., and on an hourly basis from 8:00 p. m., 
to 10:00 p. m. 

The defendant thereupon announced its case as closed. 

The plaintiff thereupon called in rebuttal Harold L. Sat¬ 
terfield, who testified that on occasions prior to the date 
of the accident he had been sent out from the Evans Build¬ 
ing office to deliver or collect messages, but he did not know 
the reason that he was sent and did not know whether an 
emergency existed or not. 

The plaintiff thereupon announced his case as closed 
and counsel for the defendant thereupon moved the Court 
to direct a verdict separately on each count of the declara¬ 
tion. The grounds of the motion were that the uncontra¬ 
dicted testimony in the case showed that at the time of the 
accident Harold Satterfield was not engaged in his master’s 
business, was not acting within the scope of his employ¬ 
ment, and that the plaintiff’s own testimony showed that 
he was guilty of contributory negligence as matter of law. 

Defendant’s motion was overruled and an exception was 
duly noted and allowed. Thereupon the Court, of its own 
motion, recalled the witness Satterfield to the stand and 
he stated that he had been told that he could only wear 
his uniform when on duty. 

21 The witness was then examined by defendant’s 
counsel, and testified that he expected to go on duty 
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if lie got a bicycle, but that he never got a bicydle and never, 
reported to Mr. Horn for the purpose of going on duty 
other than to telephone him that he would be at work 
later if he could get a bicycle. Further questioned by 
plaintiff’s counsel the witness testified that fi^om the time 
he put his uniform on until the time he telephoned Mr. 
Horn he would have gone out on a call if }ie had been 
sent, but that he took no calls from the Evhns Building 
that dav. 

%> \ 

At the time defendant’s counsel started to introduce the 
official records of the defendant company, relating to the 
activities of its messenger boys, the following colloquy 
took place between counsel for the respective parties: 

4 ‘Mr. Block: We can save some time I think 

We admit that he did not deliver any message on that 
night. j 

Mr. Jones: No message was delivered or [received; no 
messages! 

Mr. Block: Obviously. He said he did not. 

Mr. Jones: Then, if your Honor please, I $ee no sense 
in putting the records in. I have them heije if counsel 
or the Court wants them and if they do I yill just put 
them in evidence. 

The Court: The Court has no desire to read them.” 

The witness being called in rebuttal by the plaintiff was 
asked the following questions and made the following an¬ 
swers : 

“Q. Have you on the occasions that you fyave been at 
the New York Avenue Office waiting to go to th|e other office 
or waiting for calls by the other office been called on to 
deliver messages for the New York Avenu^ Office? A. 
Yes. 

i 

Mr. Jones: I object. That is not proper rebuttal. 

The Court: It is in response to what the Hast witness 
said. 

Mr. Block: Only in case of emergency; I will show he 
is called on to do it- 

Mr. Jones (interposing): And I note an exception, your 
Honor? 

The Court: Yes. 
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By Mr. Block: 

22 Q. Have you been called upon to delivered such 
messages? A. Yes. 

Q. Do you know whether or not there was an emergency 
when they called on you to do that? A. I do not know 
what caused it. I do not know what the cause of it was. 

Q. Was it an unusual condition- 

A. (interposing) I was called on frequently for that. 

Mr. Keogh: “I was called on frequently for that.” 

By Mr. Block: 

Q. Was there any evidence of an emergency existing? 

Mr. Jones: That is a conclusion. 

The Court: He says he does not know. 

By Mr. Block: 

Q. How frequently? A. Well, I- 

Mr. Jones (interposing): I object to that. The question 
is he was not called on this day. I object. 

Mr. Block: That is a question of law. 

Mr. Jones : I do not think that what happened maybe 
a week or ttfo months before this has anything to do with 
it. 

The Court: Counsel has asked the question for the pur¬ 
pose of showing that he was on duty and at work, subject 
to call, in the New York Avenue Office or the Evans Build¬ 
ing Office as well as the Press Club Office. 

I will allow it. 

Mr. Jones: And I note an exception. 

By Mr. Block: 

Q. Were you subject to call from the New York Office 
while you were there as well as from the office in the Press 
Building? A. Yes. 

Q. And on frequent occasions, I believe you testified, you 
were called on by the New York Avenue Office to deliver 
messalges while you were there? A. Yes. 

Q. While you were not being used by the other 
office? A. Yes. 
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By Mr. Keogh: | 

Q. What is your answer? A. Yes. 

I 

By Mr. Jones: 

Q. And you do not know what the occasion for their call¬ 
ing on you was ? A. No, I do not. 

Q. You do not know? A. No.” 

The witness, Harold Satterfield, was recalled to the 
stand by plaintiff’s counsel and the following transpired: 

By Mr. Block: 

Q. Will you tell his Honor and gentlemen of the jury 
whether or not it was a rule of the company to only have 
your uniform on while on duty? 

Mr. Jones: I object. 

The Court: I want to know. I will ask that. It has not 
been stated. 

i i 

, I 

By the Court: 

Q. What was the rule of the company in regard to wear¬ 
ing the uniform? 

Mr. Jones: I object on the ground that thd rule is the 
best evidence. 

| 

By the Court: j 

Q. What rule did your officials give you? A. Could not 
wear it only when on duty. 

The Court: That is all. 

By Mr. Jones: 

Q. You expected to go on duty if you got the bicycle. 

Is that right ? A. Yes. 

24 Q. And you never got a bicycle? A. |No. 

Q. And you never reported to Mr. Hcirn to go on 
duty, did you? A. No, I did not report to Mj*. Horn only 
to call him up and tell him—I explaned that; you asked me 
those questions. 
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By Mr. Block: 

Q. You did say that you considered yourself on duty 
from the time you reported there at four o’clock; you were 
on call. Did you say that? 

Mr. Jones: I object. 

The witness: I said I was supposed to wear the uni¬ 
form only while on duty. 

By Mr. Block: 

Q. And from four to four forty-five when you called 
Mr. Horn, you were subject to call; if anyone from that 
office sent you on a message vou would have gone? A. 
Yes. 


By Mr. Jones: 

Q. And where was Mr. Horn’s place? A. In the Na¬ 
tional Press Building. 

Q. You were in the cellar of the Evans Building? A. I 
was in the uniform department. 

Q. Where, in the basement? A. In the Evans Building. 
The delivery department- 

Q. (interposing) Where? A. 1420 New York Avenue. 

Q. What floor? A. The first floor. 

Q. If you were on the first floor that is where the office 
is, and if you are under the first floor you are in the base¬ 
ment? A. I do not know if you call it a basement. It is 
a department in the Postal Telegraph. 

Q. But down underneath the first floor? A. Yes. 

Q. Who is down there? A. The uniform attend- 
25 ant and boys. 

Q. He is the man who hands out the uniforms to 
you? A. Yes. 

By the Court: 

Q. Did you wait for messengers down there and calls? 
A. Sometimes we waited in the Evans Building and down 
there. 


By Mr. Block: 

Q. It is permissible for you to remain for calls? A. 
Yes. 
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Bv Mr. Jones: 

Q. But you took no call out of the Evans building that 
day, or work either? 

Mr. Block: We admitted that. 

Mr. Keogh: Yes. Let me ask a question. 

By Mr. Keogh: 

Q. If you got a call, you would have taken it? A. Yes. 

Mr. Block: That is all. 

Mr. Jones: That is all.” 

Counsel for defendant thereupon renewed ijis motion to 
direct a verdict for the defendant, which motion was over¬ 
ruled, and an exception was duly noted and allowed. After 
the prayers had been discussed and settled, a^id the Court 
had charged the jury, counsel for the defendant renewed 
all of his exceptions. 

Thereupon the case was submitted to the jujy, and after 
deliberation the jury returned a verdict for | the plaintiff 
in the sum of Fifteen Hundred Dollars ($lj500). 

The foregoing is a summary of all the testimony and pro¬ 
ceedings in this case. 

And thereupon, and as all of the exceptions taken by the 
defendant in this case were duly noted and allowed as 
aforesaid and duly noted upon the minutes qf the Court, 
and because the matters and things herein cited are 
26 not matters of record, in order to make the same 
a part of the record herein which is hereby ordered 
so that the defendant may have its case reviewed on appeal 
the defendant, by its attorneys, moves the Court to sign 
and seal this, its bill of exceptions, to have the same force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
by the Court; and thereupon the defendant tenders this 
its bill of exceptions and requests the Court to sign and 
seal the same, which is accordingly done, now for then this 
5th day of August, A. D., 1935. 

DANIEL W. O’DONOQHUE, 

Justice . 
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IN THE 

Mnttpd States (Eourt of Appals 

FOE THE DISTRICT OF COLUMBIA 
April Term, 1935 

No. 6534 

Postal Telegraph-Cable Company, 

vs. 

Worth L. Thomas, Appellee. 

BRIEF FOR APPELLANT I 

This is an appeal from a judgment entered in the 
Supreme Court of the District of Columbia against 
the Appellant and in favor of the Appellee. 

Hereafter in this brief the Appellant will be desig¬ 
nated as the defendant, and the Appellee a^ the plain¬ 
tiff, to conform to the alignment of the parties in the 
Trial Court. j 

The Facts 

On December 1, 1933, about 6:45 p.m., tie plaintiff 
was walking in a northerly direction on thfe east side 
of 14th Street, N. W., in this city; when he reached 
the south curb of New York Avenue he looked to his 
right, and saw an automobile approaching in a wes¬ 
terly direction about 200 yards away; he continued 
across New York Avenue, within the space prescribed 
for pedestrians, and marked by white lines, keeping a 
constant lookout to his right for approaching traffic, 



but did not again see the automobile which struck him 
until he was hit; he was struck at the cross-walk 
about ten or fifteen feet from the north curb of New 
York Avenue, and the driver of the automobile which 
struck him was dressed in the uniform of the defend¬ 
ant company (R. p. 12). 

Harold Satterfield was the driver of the automobile 
which struck the plaintiff. On the date of the acci¬ 
dent, which was a Friday, and for sometime prior 
thereto, Satterfield had been employed on week days 
by the defendant as a telegraph messenger boy, and 
his “sole duties were to collect and deliver telegrams , 
either by walking or riding liis bicycle” (R. p. 13). 

On Sunday he was employed by the defendant to 
work at its main office in the Evans Building as an 
automobile messenger using an automobile of his own 
procuring (R. p. 13). On some occasions prior to the 
accident, when there was a shortage of automobile 
messengers, Satterfield had worked as an automobile 
messenger on week days, and for this purpose used an 
automobile belonging to his mother (R. p. 13). He 
had been given permission by Mr. Simmons, the de¬ 
fendant’s manager, to act as an automobile messenger 
on the occasions just above set forth (R. p. 15). 

At the time of the trial in the lower court Satter¬ 
field was employed as a mechanic by the West End 
Motor Company, but at the time of the accident, and 
for sometime prior thereto, he was assigned to the 
Branch Office of the defendant, located in the National 
Press Building on the Southeast corner of 14th and F 
Streets, N. W., in this city (R. p. 13). 

From 4:00 p.m., to 8:00 p.m., he was paid on a com¬ 
mission basis for each message collected or delivered 
and was paid nothing if he did not collect or deliver a 


telegram (R. p. 13). From 8:00 p.m., to 10:00 p.m., 
lie was paid on an hourly basis at the rate of 30 £ an 
hour (R. p. 14). There were no facilities at\ the Press 
Building Branch of the defendant company for storing 
uniforms of messenger boys, and, therefore, all mes¬ 
senger boys assigned to the Press Building Office kept 
their uniforms in the main office of the defendant com¬ 
pany, located in the Evans Building on fsfew York 
Avenue (R. p. 14). 

All bicycle messenger boys employed by the defend¬ 
ant were required to furnish their own bicycles (R. p. 
14). On the day before the accident Satterfield had 
broken his bicycle, but on the day of th^ accident, 
shortly before 4:00 o’clock p.m., he went to the main 
office of the defendant, in the Evans Building, and se¬ 
cured his uniform (R. p. 14). After he had put on his 
uniform, he waited around the Uniform Ifepartment 
in the Evans Building, and then telephoned Mr. Horn, 
the Manager of the Branch Office in the Press Build¬ 
ing, that he had no bicycle, but he was gbing to the 
bicycle shop to try to get a bicycle, and w^uld get in 
later (R. p. 14). On the day of the accident, he had 
come to work in an automobile owned by liis mother, 
and after telephoning Mr. Horn, he proceeded to the 
bicycle shop located at 718 Ninth Street, N.| W., in his 
mother’s automobile (R. p. 14). He stayed at the 
bicycle shop for an hour or so, but was uijable to se¬ 
cure a bicycle (R. p. 14). 

Upon leaving the bicycle shop Satterfield intended 
to return to the Evans Building Office of the defend- 
ant for the purpose of phoning Mr. Horn^ the Man¬ 
ager of the Press Building Office, that he wbuld not be 
able to come in, as he could not get a bicycle, and also 
because he wanted to meet a friend of his who he ex- 


pected to be at the Evans Building Office (R. p. 14). 

While driving his mother's automobile from the 
bicycle shop to the Evans Building the accident hap¬ 
pened (R. p. 14). 

Satterfield did not collect or deliver any messages 
for the defendant on the date of the accident, and he 
received no pay whatever for that day (R. p. 14). 

He did not at any time report to the Press Build¬ 
ing, nor did he at any time communicate with Mr. 
Horn other than as above stated (R. p. 15). 

After the accident Satterfield took the plaintiff to 
the hospital, reported the matter to the No. 1 Police 
Station, and then returned to the Evans Building and 
removed his uniform (R. p. 15). When he returned 
to the Evans Building, he told the Uniform Captain 
about the accident. The duty of the Uniform Captain 
was to hand out the uniforms to the messenger boys 
(R. p. 15). 

The messenger boys employed by the defendant, and 
assigned to Branch Offices, could be sent out from the 
main office in cases of emergency, but on the date of 
the accident Satterfield was not called upon to go any¬ 
where (R. p. 17). However, prior to the accident, on 
some occasions he had been sent out with messages 
from the Evans Building Office, but on those occasions 
he did not know whether an emergency existed or not 
(R. pp. 19-20). 

When Satterfield telephoned Mr. Horn, the Manager 
of the Press Building Office of the defendant, he used 
a telephone in the office of the defendant in the Evans 
Building. Mr. Simmons was in the office at the time, 
but Satterfield did not know whether or not he saw 
him. When Satterfield telephoned Mr. Horn about 
going to the bicycle shop for the purpose of getting 


a bicycle Mr. Horn registered no objectipns. Mr. 
Horn did not know where Satterfield was when he 
called him (R. pp. 16, 18). | 

At the trial in the lower court, the defendant had 
present its records for the purpose of shoeing that 
Satterfield did not deliver or collect a telegram on the 
date of the accident. Counsel for the plaintiff, how¬ 
ever, conceded that Satterfield did not collect br deliver 
any messages for the company on that date (R. p. 19). 
The records were, therefore, not put in evidence, but 
were formally tendered to plaintiff’s counsel and the 
court for examination (R. p. 19). Satterfield was sup¬ 
posed to report to Mr. Horn before he had actually 
done any work at all (R. p. 18). 

Satterfield had been told that he could only wear his 
uniform when on duty (R. p. 21). On the date of the 
accident he expected to go on duty if he got a bicycle, 
but he never reported to Mr. Horn for the purpose of 
going on duty (R. p. 21). He was supposed to wear 
his uniform only while on duty (R. p. 22). 

During the course of the examination of the witness 
Satterfield, the following took place: 


By Mr. Jones: 

“Q. But you took no call out of the Evans 
Building that day or work either?” (Referring to 
the date of the accident.) 

Mr. Block: j 

“We admit that.” (R. p. 23.) 

At the close of all of the evidence, counsel for de¬ 
fendant moved the Court to direct a verdict Separately 
on each count of the declaration on the grounds that 
the uncontradicted testimony in the case showed that 
at the time of the accident Satterfield was not en¬ 
gaged on his master’s business and was not acting 


within the scope of his employment, and that plain¬ 
tiff’s own testimony showed that he was guilty of con¬ 
tributory negligence as matter of law. This motion 
was overruled and an exception was duly noted and 
allowed. The case was thereupon submitted to the 
jury and a verdict was returned for the plaintiff. 
From the judgment entered on that verdict this ap¬ 
peal is taken. 

Assignments of Error 

The errors committed by the Court are: 

(1) The Court erred in overruling defendant’s mo¬ 
tion for directed verdict for defendant at the close of 
the entire case. 

(2) The Court erred in refusing defendant’s re¬ 
quested instruction No. 1, that upon consideration of 
all the evidence in the case the verdict must be for the 
defendant. 

(3) The Court erred in other respects apparent of 
Record (R. p. 9). 

ARGUMENT 

We will not press, in this Court, one of the conten¬ 
tions advanced in the Trial Court, namely, that the 
evidence showed that the plaintiff was guilty of such 
contributory negligence as would bar his right of re¬ 
covery as matter of law. However, we do earnestly 
insist that the Trial Court erred in refusing to direct 
a verdict for the defendant on the following grounds: 

(1) The uncontradicted testimony clearly demon¬ 
strated that at the time of the accident Harold Satter¬ 
field was not engaged in any business for the defend¬ 
ant and was not acting within the scope of his em¬ 
ployment; and, 


(2) The uncontradicted evidence further showed 
that at the time of the accident Harold Satterfield was 
not authorized either expressly or impliedly to use an 
automobile in the performance of his dutiesl 


At the Time of the Accident the Defendant’s Mes¬ 
senger Boy, Harold Satterfield, Was Not Engaged 
In Any Business for the Defendant and Was Not 

Acting Within the Scope of His Employment 

This Court in the case of Simmons, et all v. Brooks, 
63 App. D. C. 293, very clearly and succinctly stated 
the propositions of law which we submit are appli¬ 
cable here. There it was said: 

“The fact that the car at the time of the acci¬ 
dent was owned by the defendants who were deal¬ 
ers in automobiles and used cars and hore the 
dealers ’ license tags issued to them, which they 
could not lawfully use except upon Automobiles 
held by them for sale or demonstration purposes, 
was sufficient to raise an inference thjat Proctor, 
the driver was acting as an employee of the com¬ 
pany with authority to demonstrate the car for 
them; and this presumption obtains juntil over¬ 
thrown by credible testimony to thp contrary. 
Calias v. Independent Taxi Owners Ass’n, 62 App. 
D. C. 212, 66 F. (2d) 192. But if the presumption 
be overcome by undisputed proof to tljie contrary, 
the question becomes one for the court, and not 
the jury. Curry v. Stevenson, 58 App. D. C. 162, 
26 F. (2d) 534. If, however, the evidence is rea¬ 
sonably subject to contradictory interpretations, 
the question of liability of the defendants is for 
the jury. Tischler v. Stemholz, 99 fsT. J. Law, 
149, 152; 122 A. 880.” | 

In this case, the automobile involved in j;he accident 


was owned by the mother of Harold Satterfield, and 
it would, therefore, seem that if there was any pre¬ 
sumption in the case it was that the automobile in 
question was operated by Satterfield as the agent of, 
and on the business of his mother. We submit that 
the mere fact that at the time of the accident he was 
dressed in a uniform of the defendant company does 
not raise a presumption that at that time he was the 
agent of the company and engaged in the prosecution 
of its business. We submit that there cannot be two 
inconsistent presumptions in one case. If the pre¬ 
sumption ^as, as this Court said in Curry v. Steven¬ 
son, 58 App. D. C. 162, that the automobile was oper¬ 
ated by Satterfield as the agent and on the business of 
his mother, the owner, then there could not also be the 
presumption that it was operated for and on behalf of 
the defendant. However, should this Court feel that 
a presumption of agency arose from the mere fact that 
Satterfield was dressed in a uniform of the defendant 
company at the time of the accident this presumption 
was overcome by the uncontradicted testimony that 
Satterfield was not engaged on the business of the 
company at the time the accident occurred. 

The evidence shows that in order for Satterfield to 
go to work it was necessary that he have a bicycle. 
As he had broken his bicycle the day before the acci¬ 
dent, he telephoned Mr. Horn, the Manager of the 
Press Building Office, to which he was assigned, and 
told him that he was going to try to get a bicycle and 
would report to work later. There is a slight con¬ 
flict in the testimony on this point. Satterfield stated 
that he telephoned Mr. Horn that he was going to 
try to get a bicycle and would be in to work later (R. 
p. 14). On the other hand, Mr. Horn testified that 


Satterfield said that if he could get a bicycle he would 
be in to work later (B. p. 17). After telephpning Mr. 
Horn, Satterfield, in his mother’s automobilfe, went to 
a bicycle shop on Ninth Street for the purpose of bor¬ 
rowing or renting a bicycle. There is no testimony, 
and it is not contended by the plaintiff, th^t anyone 
connected with the defendant company knefw that he 
intended to use his mother’s automobile for this pur¬ 
pose. 

It is asserted by the plaintiff that the mere fact 
that Satterfield had on his uniform and that he waited 
around the Evans Building for a short tiime before 
telephoning Mr. Horn of his intention to go to the 
bicycle shop, was evidence justifying the Submission 
of this case to the jury by the Trial Justice; The un¬ 
soundness of this contention will be discussed later, 
but at this time we desire to point out to the Court 
that if Satterfield was on duty at the Evai^s Building 
then by what right did he leave his place pf employ¬ 
ment. It is not contended that anyone connected with 
the defendant either directed or requested that he go 
to the bicycle shop for the purpose of trying to secure 
a bicycle. 

The uncontradicted evidence also show^ that Sat¬ 
terfield after waiting around the bicycle shop for 
an hour or more then started back to the Eyans Build¬ 
ing for the purpose of meeting a friend ydio he ex¬ 
pected to meet there, and also for the purpose of tele¬ 
phoning Mr. Horn that he would be unabje to go to 
work on that day. There was no necessity or occasion 
for Satterfield to return to the Evans Building before 
telephoning Mr. Horn. He could have telephoned 
Mr. Horn from the bicycle shop or from any other 
convenient point. 
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The undisputed evidence also shows that Satter¬ 
field on the day of the accident received no pay from 4 

the defendant company and performed no work for it << 

(R. pp. 17, 23). We respectfully submit that there is 
no law justifying the submission of this case to the 
jury by the Trial Justice. For this Court to permit * 

the defendant to be mulcted in damages on the evi- , 

dence in this case, we deferentially submit, would be 
to close its eyes to justice and to extend the doctrine 
of agency to an unreasonable length and to an extent 
heretofore never thought of. * 

In the lower court the plaintiff relied primarily 
upon the decisions of this Court in the cases of West¬ 
ern Union Telegraph Company v. Scrivener, 57 App. « 

D. C. 120, and Simmons v. Brooks, 63 App. D. C. 293. 

We submit that neither of these cases support the 
plaintiff ih his contentions, but, on the contrary, 
clearly support the rules of law here contended for by * 

the defendant. 

In the Scrivener case, supra, the plaintiff sued the 
Western Union Telegraph Company for injuries sus- 4 

tained when she was struck and knocked down by a 
bicycle messenger boy of the defendant who was rid¬ 
ing his bicycle in a careless and negligent manner. 

Plaintiff testified that she knew that it was one of the 4 

defendant’s messenger boys because she saw the words « 

on his cap 11 Western Union”, and that he was dressed 

in an olive drab suit, and the number on his cap was 

No. 132. She positively identified the boy who struck ▼ 

her as one Edward Peter, who, it was admitted, was 

in the employ of the defendant as a messenger boy 

at the time of the accident. The evidence introduced * 

by the defendant showed that its messengers were 

required to wear uniforms while on duty, and were 


not permitted to wear them when off duti, but that 
it could not determine from its records whether the 
messenger boy was about its business at the time of 
the accident, because its records for the date upon 
which the accident happened had been destroyed. The 
messenger boy, Edward Peter, denied that lie ran into 
or struck the plaintiff at any time or place. Evidence 
was also introduced tending to show that ’messenger 
No. 132 was one C. A. O’Neal, an unmounted messen- 
ger. O’Neal, however, did not testify. 

This Court, in its opinion affirming the judgment for 
the plaintiff, said: 

“It is true, as argued by counsel fori appellant, 
that, in order to recover in an action oi[ this char¬ 
acter, it must be established that the servant was 
in the employ of the defendant, and t^iat he was 
acting within the scope of his employment, at the 
time of the accident. It is unnecessary to cite 
authorities in support of this proposition. The 
facts developed on the trial may, howjever, raise 
a presumption that the person whose negligence 
caused the injury was in the employ of the de¬ 
fendant and acting within the scope of his em¬ 
ployment at the time, and a prima facife case thus 
established. 39 C. J. Sec. 1581; Ferris K Sterling, 
214 N. Y. 249, 108 N. E. 406, Ann. Oas. 1916D, 
1161. j 

In this case it was established by appellee that 
she was struck and injured by a messenger boy in 
the uniform of the appellant; that at the time of 
the accident he was violating an ordinance of the 
District of Columbia by riding a bicycle in the 
wrong direction on a one-way street; ajid that she 
saw and recognized the words “Western Union’’ 
and the number 132 on his cap. Shej positively 
identified the boy as Edward Peter. The appel¬ 
lant admitted that Edward Peter was in its em- 


ploy at the time of the accident. There is a con¬ 
flict in the evidence as to whether his number 
was 132 or 32 at that time; the appellant claim¬ 
ing that it was then 32 and changed to 132 approx¬ 
imately nine months later, while the appellee 
claimed that the number on his cap in July, 1922, 
was 132. It should be borne in mind, however, 
that a witness for the appellant—one of its offi¬ 
cers—testified that messenger 132 was one C. A. 
O’Neil, an unmounted messenger in its employ. 
This messenger failed to testify. There ivas no 
claim made by appellant on the trial that either 
of those messengers, both admittedly in its em¬ 
ploy, as not about the business of the company at 
the time and place of the accident. On the con¬ 
trary, one of the appellant’s witnesses testified 
that the messenger boys in its employ were re¬ 
quired to wear uniforms while on duty, and were 
not permitted to wear them when off duty. 

In explanation of its failure to make any show¬ 
ing, other than the testimony of Edward Peter, 
that the messenger boy who struck and injured 
appellee was not about its business at that time, 
it established that the records upon which it relied 
for information had been destroyed prior to the 
trial. From this latter fact it is argued that 
there could be no inference or presumption that 
the messenger boy who struck plaintiff was about 
the business of appellant at the time the accident 
occurred, because, its records having been de¬ 
stroyed, the facts were not within its knowledge 
and could not be ascertained. * * * 

The facts were peculiarly within the knowledge 
of appellant, and, from the nature of the trans¬ 
action, difficult, if not impossible, of positive proof 
by the appellee. The mere fact that appellant 
had destroyed the evidence of such facts does not 
prevent the application of the rule. The law pre¬ 
sumes the knowledge and the power to produce 
the facts. Benn v. Forrest (C.C.A.) 213 F. 763; 


McWhirter v. Fuller, 35 Cal. App. 2^8, 170 P. 

417, and cases therein cited.” (Italics ours.) 

In the above case, plaintiff having positively iden¬ 
tified Edward Peter, as the boy who struck her and 
it being admitted that messenger boys Edw(ard Peter 
and C. A. O’Neil were both in defendant’s ^mploy at 
the time of the accident and there being no plaim that 
these messengers were not about the business of the 
company at the time and place of the accident, a clear- 
cut issue of fact was presented for the jhry. The 
defendant’s contention in this case that bec4nse it had 
destroyed its records there could be no presumption 
that the boy was on its business was, of course, re¬ 
jected when it is borne in mind that the records were 
available at the time plaintiff submitted her claim, but 
were destroyed by the defendant prior to the trial. 
This Court also said at Page 121: 


“That such records for July 1922 Vould have 
indicated with certainty whether messenger Ed¬ 
ward Peter was about the business of the appel¬ 
lant at the time the accident is alleged to have 
occurred. That all of such records for the month 
of July 1922 were destroyed by appellant on Au¬ 
gust 29, 1923; that it was notified of the accident 
orally by appellee in August 1923, blit that no 
written notice or complaint was made to it until 
February 1924.” 


In the case at bar the records which this Court 
said in the Scrivener case would have indicated with 
certainty whether or not the messenger bby was en¬ 
gaged on his master’s business at the time of the acci¬ 
dent were available and present in courtj and were 
tendered by the defendant to plaintiff’s counsel and 
the court. They were not, however, formally intro¬ 
duced in evidence, because it was admitted by plain- 


tiff’s counsel that Satterfield did no work for the de¬ 
fendant on the date of the accident. 

If this Court finds that the mere fact that Satter¬ 
field had on a uniform at the time of the accident 
creates a presumption that he was engaged on his 
master’s business, this presumption would pass out of 
the case upon the presentation of uncontradicted tes¬ 
timony to the contrary, and the issue would then be¬ 
come one for the Court and not the jury. Curry v. 
Stevenson; 58 App. D. C. 162. The undisputed proof 
in this case shows that Satterfield on week days was 
employed as a telegraph messenger boy, and his sole 
duties were to collect and deliver telegrams either by 
walking or riding his bicycle (R. p. 13). 

It is admitted in this case that on the day of the 
accident Satterfield received no pay whatever; did not 
deliver or collect a telegram; and did no work for the 
defendant company. If Satterfield’s sole duties were, 
as shown by the uncontradicted evidence, to collect 
and deliver telegrams either by walking or riding his 
bicycle, then we ask by what logic and by what method 
of reasoning can it be said that he was on the duty of 
the defendant when driving his mother’s automobile 
and returning to the Evans Building for the purpose 
of meeting a friend? That under no stretch of the 
imagination could Satterfield be held to be on his mas¬ 
ter’s business, under these facts, we submit, is obvious. 

In the case of Simmons, el al. v. Brooks, 63 App. 
D. C. 293, the plaintiffs, Brooks and his wife, sued the 
three Simmons brothers, trading as the Simmons 
Motor Company, for injuries received in an automo¬ 
bile collision between their automobile and an auto¬ 
mobile owned by the Simmons Motor Company, which 
was being operated by one Procter. The evidence 
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showed that the defendant’s automobile at the 
time of the accident was equipped wit^i dealer’s 
license tags which had been issued to them. There 
was evidence introduced which tended to [show that 
the automobile had been loaned to Procter by the 
Manager of defendant’s used car department, and 
that at the time Procter was not an employee of the 
defendants, nor was he engaged in the performance 
of any duties for them. This latter testimony was 
given by Procter and by the Manager of tlie defend¬ 
ant’s used car department. 

The testimonv of these witnesses, however, was im- 

* ' i 

peached by other witnesses, and it was shown that 
immediately after the accident Procter ha$ stated in 
substance that at the time of the accident he was 
taking the car for the purpose of demonstrating it to 
a relative w T ho lived at Bolling Green, Virginia. This 
testimony was admitted, however, solely f^r the pur¬ 
pose of impeachment. This case, this Couj't felt, was 
not one in which the presumption of agenc^ had been 
overcome by undisputed proof as in Curry v. Steven¬ 
son, supra, but was one in which the evidence was 
reasonably subject to contradictory interpretations, 
and, therefore, the question of the liability of the de¬ 
fendants was for the jury, for in its opinion it said: 

“The jury having seen and heard thte witnesses 
evidently considered the legal presumption first 
considered to be more reliable than [their testi¬ 
mony. ’ ’ 

The familiar principles of law which w^ have dis¬ 
cussed above, and which we submit hav^ been set¬ 
tled by this Court, were reiterated in tljie cases of 
Peabody v. Marlborough Implement Company, 63 App. 
D. C. 288, and Simon v. City Cab Co., IncJ f 63 W.L.R. 
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560. In the Peabody case the plaintiff was injured by 
an automobile owned by the defendant company and 
operated by an employee Howard Beall. The accident 
happened on a Saturday afternoon and the evidence 
showed that at the time of the accident, Beall was 
driving the defendant’s automobile for his own pur¬ 
pose and was not engaged in the business of his prin¬ 
cipal. This Court said: 

“In our opinion the uncontradicted testimony 
contained in the record sustains the trial court’s 
conclusion that Beall at the time of the accident 
was not operating the automobile as the agent or 
employee of the defendant company, and there¬ 
fore that the company was not liable in damages 
for the accident. * * * 

“In Tiscliler v. Steinholtz, 99 N. J. Law, 149, 
152, 122 A. 880, 882, the court said: “ 4 The 
evidence showed that the car vras owned by the 
defendant Morris Steinholtz. Such proof of de¬ 
fendant’s ownership of an automobile driven on 
a public highway raises a presumption of fact 
that such automobile was in the possession of the 
defendant, if not personally, then through his 
servant, the driver, and that such driver was act¬ 
ing within the scope of his employment. Of 
course both or either of these presumptions may 
be overcome by uncontradicted proof to the con¬ 
trary ; and, if so overcome by uncontradicted 
proof that the automobile was not in the posses¬ 
sion of the owner or his servant, or was not being 
used by the servant within the scope of his em¬ 
ployment, then a motion for a direction of a ver¬ 
dict for the defendant owner will be granted. If, 
however, the evidence is contradictory, or reason¬ 
ably subject to contradictory interpretations, the 
question of liability is for the jury.’ 

“In view of the construction which we place 
upon the testimony, we reach the conclusion that 


inasmuch as Beall was not operating the car in 
the service and employment of the defendant 
company at the time of the accident, and. that this 
fact appeared from the undisputed testimony in 
the case, it must follow that the trial ^ourt was 
justified in directing a verdict in favor pf the de¬ 
fendant company.” 

We feel that the principles of law involved in the 
present case have been so thoroughly settled by this 
Court that it would be an imposition to burd]en it with 
any extensive citations of authorities from other juris¬ 
dictions supporting these universally recognized prin¬ 
ciples. However, we do wish to refer to tljie case of 
Western Union Telegraph Company v. Phelps, 160 Va. 
674; 169 S. E. 574 (1933) because the facts ip that case 
are so similar to those involved here. In this case 
the plaintiff sued the defendant for personal injuries 
suffered when she was struck and knocked] down by 
one of defendant’s messenger boys. The testimony 
showed that one Webb was employed by defendant 
Western Union as a messenger boy; that iris duties 
required him to deliver messages for whicfh he was 
paid a commission on each message delivered; that 
the Western Union had divided Norfolk into zones; 
that on the day of the accident Webb was working in 
Zone B which embraced territory within one-fourth of 
a mile of the main office of defendant; that the acci¬ 
dent occurred one and one-half miles from! the main 
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office, and two or three doors from Webb’s home; that 
at the time of the accident Webb was not delivering 
messages, and was not there under the authority or 
direction of defendant; that at.the time of the acci¬ 
dent Webb was wearing the trousers that lie usually 
wore on duty; that his bicycle was personally owned 
by him, and carried a small sign of the Western 


Union on it; that messengers were required by the 
defendant to change their uniforms when going off 
duty and to place them in a locker at the office of de¬ 
fendant, and for that purpose messengers were fur¬ 
nished with a locker and key; that at the time of the 
accident Webb was returning home for the locker key 
which he had failed to take with him on the morning 
of the day of the accident. 

The plaintiff introduced evidence to show that the 
accident occurred between 3:15 p.m. and 3:30 p.m. 
The defendant contended that Webb was off duty at 
the time of the accident, and introduced evidence to 
show that Webb checked out at 3:58 p.m. 

The appellate court reversed a judgment for the 
plaintiff, and gave final judgment for the defendant 
Western Union, holding that the question whether 
Webb was acting within the scope of his employment 
was a question of law to be determined by the court 
and should not have gone to the jury. 

The court said on page 678: 

4 4 The exact time of the accident is not impor¬ 
tant unless Webb was then on some business or 
mission of the Western Union. It therefore 
makes little difference whether it occurred at 
3:30 or after 4:58 in the afternoon, if at the par¬ 
ticular time he was not acting within the scope of 
his employment and performing his duties for 
the company. It is useless to speculate on the 
reason or purpose for his presence at the point 
of the accident or to determine what his purpose 
was. He certainly was not there to deliver or 
receive any telegrams or messages for the com¬ 
pany, even though, at the time, he had not gone 
off duty for the day. His employment did not 
require him to be there. If he was there on a 
mission of his own and not in the interest of the 
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company, it could not be held liable to the plain¬ 
tiff for her injuries.” ! 

The court said further on page 682: 

“Webb having left the field of his pperations 
(if we assume that he was not off du;y for the 
day at the time), having gone over to Berkeley 
Ward on a mission not for his employer, the 
Western Union, but for some other reason or 
purpose, and having gone beyond the control of 
his employer and beyond the zone in which he 
was directed to work, was acting beyond the scope 
of his general employment and thel Western 
Union is not liable for any injury he may have 
inflicted upon the plaintiff. 

“This point was raised in the trial court by 
instructions, the motion to strike the evidence and 
the motion to set aside the verdict. The trial 
court took the view that a jury questioji was pre¬ 
sented. As has been indicated we dre of the 
opinion that under the evidence which is not 
conflicting Webb was acting beyond tl^e scope of 
his employment at the time. In casps of this 
nature a question of law and fact is presented, 
which is to be determined by the court when the 
facts are not disputed or are conclusively drawn. 
Such cases are for the jury when the facts are 
disputed or the evidence is conflicting.” 

If we correctly understand plaintiff’s position, it is 
that as Satterfield was in uniform at the tpne of the 
accident this creates a presumption that at} said time 
he was on his master’s business and acting within 
the scope of his employment, and that the issue thus 
raised must be submitted to a jury and cannot be 
overcome by uncontradicted evidence so as j to become 
a matter of law for the court. Such a contention is 
directly contrary to the decision in Tischlqr v. Stein- 
holtz, 99 N. J. Law 149, which is quoted approvingly 


20 


by this Court in the Peabody case, supra. The quo¬ 
tation from the Steinholtz case being set forth on page 
16 of this brief. 

In the present case the uncontradicted evidence 
shows that when Satterfield was working he went to 
work at 4:00 o’clock in the afternoon and worked until 
10:00 o’clock at night. It is fair to infer that some¬ 
time during those hours he left his place of employ¬ 
ment for his dinner, and that he went to his dinner in 
his uniforili. Let us assume that while on his way to 
dinner, or while returning from his dinner he injured 
someone and that the uncontradicted evidence showed 
these facts. Certainly it could not reasonably be ar¬ 
gued that his employer would be responsible in dam¬ 
ages merely because he had on a uniform when the 
undisputed evidence showed that he was not engaged 
in his master’s business, but had left his place of em¬ 
ployment for his own purposes, namely, that of secur¬ 
ing his dinner. 

A case very similar to the hypothetical one above 
suggested, was that of Green v. Western Union Tele¬ 
graph Company, 58 S. W. (2d) 772 (Mo., 1933). In 
this case the plaintiff was injured when struck by 
Quest, a bicycle messenger boy of the defendant. 
Quest was employed by the defendant as a messenger 
in St. Louis. He used his own bicycle. His hours of 
employment were from 8:30 a.m., to 6:30 p.m., with 
thirty minutes for lunch. The time of his lunch pe¬ 
riod varied from day to day, being determined by his 
superior, one Turner. The accident happened while 
Quest was returning to the Western Union Office from 
his lunch. There was a judgment for the plaintiff, 
and the appellate court in reversing said (p. 773): 


“It thus definitely appears from tfie testimony 
adduced on behalf of plaintiff and by which she 
is necessarily bound, that defendant Quest was a 
messenger boy in the employ of defendant tele¬ 
graph company, delivering messages by means of 
riding a bicycle which belonged to him, and that 
on the day in question he was directed to go to 
his lunch at 12:35 p.m. by his superior, a clerk 
named Turner; that he returned to the office and 
reported back for work at 1:05 p.m. ;j that during 
that lunch period he did not deliver Uny messages 
or do anything for defendant telegraph company; 
and that it was during this particular lunch pe¬ 
riod that Quest, while riding his owij bicycle, ran 
into and knocked down the plaintiff. ! 

“ ‘If the act resulting in the injury is com¬ 
mitted by the servant at a time when he is off 
duty, as for instance, after the day’s work is com¬ 
pleted, or at noon hour, or where the servant has 
been given a holiday, the master j will not be 
liable therefor; and it has been held that this is 
so, although the act is one which, if done by the 
servant while on duty and at a time 'vy'hen actually 
engaged in the master’s service, would be within 
the course and scope of his usual and ordinary 
duties.’ ” 

As we have heretofore pointed out the record in 
this case shows that Satterfield’s sole duties were to 
deliver and collect telegrams either by walking or rid¬ 
ing a bicycle. There is no contention made that he was 
directed to go to the bicycle shop nor is there any 
contention that anyone connected with the defendant 
company knew that he was using his mother’s automo¬ 
bile. | 

Although Satterfield was in the general employ of 
the defendant he was paid from 4:00 to j}:00 p.m., on 
a commission basis, and from 8:00 to 10:00 p.m., 
on an hourly basis. He was not working on the day 


of the accident, and, therefore, at that time was not 
in the employ of the defendant so as to make the 
defendant liable for his negligence. Satterfield went 
to the bicycle shop not on the business of the defend¬ 
ant company, but, in order to obtain equipment which 
it was necessary for him to furnish, and have, before 
he could work. After going to the bicycle shop and 
finding that he could not get a bicycle he was return¬ 
ing to the Evans Building for the purpose of meeting 
a friend. Under these facts it is, we submit, impos¬ 
sible to conceive of any theory upon which the judg¬ 
ment in this case can be permitted to stand. 

n 

Use of Automobile by Defendants Messenger Satter¬ 
field Without Its Authorization or Consent Pre¬ 
cludes Recovery 

We submit that our contention, heretofore made, 
that in order for defendant to be liable in this case 
plaintiff must first establish that defendant’s messen¬ 
ger boy Satterfield, was in the performance of his 
duties fW the defendant, and acting within the scope 
of his employment, cannot be successfully disputed. 
However, for the purposes of argument, if we assume 
(which we vigorously deny) that the evidence showed 
that at the time of the accident he was performing 
duties for the defendant, nevertheless, the defendant 
would not be liable if he was using his mother’s auto¬ 
mobile without its knowledge or consent. As we have 
pointed out several times heretofore, the record shows 
that his sole duties on week days were to collect and 
deliver telegrams either by walking or riding his bicy¬ 
cle. He was not permitted to use an automobile except 
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upon special permission of the company. This permis¬ 
sion was given him on Sundays and in the past had 
been given him on special occasions when tlidre was a 
shortage of automobile messengers. As was said by 
the Supreme Court of Tennessee, in the case of 


Co., 156 
here in- 


Kennedy v. Union Charcoal and Chemical 
Tenn. 666, when discussing the principle 
volved : 

“To hold the master liable in the circijimstances 
of this case would be to extend the rjile of re¬ 
spondeat superior further than any adjudication, 
to which our attention has been directed, has yet 
gone, as well as beyond the rule of reasjon.” 

In the case of Hughs v. Western Union, 211 Iowa 
1391, 236 N. W. 8 (1931) the plaintiff was injured by 


being struck by an automobile which was di| 


iven by a 


messenger boy of the defendant. Hawks, the messen¬ 
ger boy, was employed to deliver messages in Cedar 
Rapids; that on the day of the accident he was given 
three messages to deliver to three points ih the city, 
and after delivering one message his bicycjle became 
incapacitated and without the knowledge or consent 
of the defendant, he borrowed a Ford from a neighbor 
and started to deliver the last of the messages. The 

i 

accident occurred while he was so engdged. The 
lower court directed a verdict for the defendant, and 
appellate court, in affirming the judgment, $aid: 

‘ ‘ The real question involved here is Whether or 
not, where a messenger is provided \fith no in¬ 
strumentality for carrying on his worjc, but usu¬ 
ally uses a bicycle for that purpose, mdy, without 
the knowledge or consent of the master, either 
express or implied, borrow an autoinobile for 
such purposes. This question is elabdrately and 
completely discussed in the case of Kennedy v. 
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Union Charcoal and Chemical Compcmy, 156 
Tennj 666, 4 S.W. (2d) 354, 358; 57 A.L.R. 733, 
where the Supreme Court of Tennessee, after re¬ 
viewing practically all of the decisions on this 
question, drew the following conclusion: ‘To hold 
the master liable in the circumstances of this case 
would be to extend the rule of respondeat superior 
further than any adjudication, to which our atten¬ 
tion has been directed, has yet gone, as well as 
beyond the rule of reason. Such a holding would 
be most disastrous in its results, and, as said by 
Mr. Justice Park, if this were the rule “every 
master might be ruined by acts done by his ser¬ 
vant without his knowledge or authority.” ’ ” 

Kennedy v. Union Charcoal and Chemical Company, 
156 Tenn. 666, 4 S.W. (2d) 354, 57 A.L.R. 733 (1928). 

In this case the plaintiff sued to recover damages 
for an injury resulting from a collision between a 
motorcycle on which plaintiff was riding and an au¬ 
tomobile which Alt, an employee of the defendant, 
was driving. The defendant was a New York corpo¬ 
ration operating a small branch plant near Memphis. 
It was engaged in grinding, sacking and selling char¬ 
coal. Alt was in charge of the Memphis plant, the 
other force consisting of four negroes. Alt’s prin¬ 
cipal duty was to see that the four negroes were kept 
at work. The defendant neither owned, used, nor 
had any need for an automobile in connection with its 
Memphis plant. It did not authorize Alt to use his 
individual car in connection with his duties at the 
plant, and had no actual knowledge that he was so 
using it. His duties were confined to the plant. On 
the morning of the accident Alt drove in his car from 
the plant to that of the Forest Products Chemical 
Company for the purpose of requesting it not to send 
any more wet charcoal. It was on the return trip 


that he collided with the motorcycle of the plaintiff. 

The trial court sustained defendant’s motion for a 
directed verdict. The Supreme Court of 'fennessee 
affirmed the trial court. 

The court said on page 736: 

“Applying these rules to the facts of this case, 
it appears that Alt was the servant of the defend¬ 
ant and was engaged in his master’s business at 
the time of the accident, but there is n6 evidence 
that the use of the automobile was either ex¬ 
pressly or impliedly authorized by the master, 
and in all of the cases relied upon by plaintiff, 
with one exception, the courts found l[acts suffi¬ 
cient to support findings of implied authoriza¬ 
tion. ’ ’ | 

In the case of St. Louis-Scm Francisco I^.R. Co. v. 
Robbins , 219 Ala. 627, 123 So. 12 (1929), the plaintiff 
was struck and injured by an automobile operated by 
one Benton, a messenger boy of the defendant. Ben¬ 
ton when hired was told “He had to ride h bicycle.” 
On the day of the accident Benton, without ^he knowl¬ 
edge or permission of the defendant, hirecji an auto¬ 
mobile to perform the errands of the defendant. The 
accident occurred while Benton was so usin£ the auto¬ 
mobile. Benton had used an automobile on 1 two other 
occasions to run the defendant’s errands \fithout the 
knowledge of the defendant. A judgment for the 
plaintiff was reversed by the appellate cour^;. It said: 

“The appellant did not intrust to Benton the 
use of an automobile, but specifically employed 
him to perform his errands upon a bicycle. Ac¬ 
cordingly, he hired the automobile wholly without 
authority from or the sanction of thej appellant, 
and it would be unjust to hold the rai|lroad com¬ 
pany liable for the negligence of Bentjon, merely 


because be happened to be at the time a messenger 
engaged on an errand for appellant. That is to 
say, for purposes of his own, and to serve his own 
physical convenience, young Benton hired the au¬ 
tomobile. Its use was neither authorized by ap¬ 
pellant nor reasonably necessary to the accom¬ 
plishment of Benton’s errands. He had a defi¬ 
nite schedule of travel at definite hours, which he 
was expected to make and habitually did make on 
a bicycle. 

“ There was neither express authority nor any 
authority that can be implied from the nature of 
the necessity of the employment. No emergency 
existed for such a change in transportation, and 
it would be dangerous to extend the doctrine of 
respondent superior to the present incident. This 
case is to be observed and distinguished from 
those in which the employee was intrusted with 
an instrumentality, and thereafter misused it, or 
acted contrary to instructions; for in those in¬ 
stances the liability is grounded, not upon the 
theory of authorization, express or implied, but 
that the employer, under the doctrine ‘sic utere 
tuo non alienum laedes’ is charged with the ines¬ 
capable duty of seeing that his own instrumen¬ 
talities are not improperly or wrongfully used.” 

The court said further on page 631: 

“This did not present a conflict that warrants 
a submission of the case to the jury as to the 
appellant. When all the evidence is considered, 
and reasonable inferences therefrom, it is shown 
not to have been in contemplation of the master 
that Benton, without a chauffeur’s license, would 
employ as dangerous an agency as an automobile 
for use in said messenger service. He, at all 
times, stated positively that his superiors had not 
given him authority to use an automobile in de¬ 
livering messages; that he did not have a chauf¬ 
feur’s license; that he hired the automobile the 
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day of the accident of his own accord ; that he 
had only used an automobile in carrying mes¬ 
sages on two occasions; that this was d|me with¬ 
out the knowledge or consent of his superior hav¬ 
ing charge of the matter for the master; that 
when he was employed by the superiof he was 
told that he ‘had to ride a bicycle.’ ” 

The principles enunciated in the above (jjases are 
fully discussed in exhaustive annotations which will 
be found in 57 A.L.R. 739; 60 A.L.R. 1163; and 87 
A.L.R. 787, and show that the contentions here made 
are supported by the great weight of judicial author¬ 
ity in this country. To the same effect are Mc- 
Caughen v. Missouri-Pacific R.R. Cornpmy, ^74 S. W. 
97 (Mo.); Goldsmith v. Chesebrough, 138 Md. 1, 113 
Atl. 285; and Khoury v. Edison Electric Illuminating 
Company, 164 N. E. 77, 60 A.L.R. 1159 (Mass.). 

The cases which we have cited, we submit, in no 
way conflict with the decision of this Court iji the case 
of Schweinhaut, Trustee in Bankruptcy of the Ward- 
man Park Taxicab Company v. Flaherty, i 60 App. 
D. C. 151, and other similar cases. In the Schwein¬ 
haut case this court held that the owner of a taxicab 
was answerable in damages to an injured person when 
that person was struck by one of its taxicab drivers, 
who, at the time, was taking a friend to her home 
without compensation. In that case this Cdurt, after 
stating that the owner of an automobile is not liable 
to one who is injured by the negligence of a chauffeur 
while operating his machine without his knowledge 
or permission, and for a purpose other thap that for 
which he was employed, as where the driver is on an 
errand personal to himself or for his own purposes, 
said: 


“ Hence we are of opinion that whatever may 
be the rule in a case of a private chauffeur, who, 
in violation of his master’s orders takes his pri¬ 
vate automobile and uses it without the master’s 
knowledge and for the servant’s purposes alone, 
or in the case of one intrusted for the moment by 
its owner with an automobile for a specific pur¬ 
pose who in disregard of that purpose uses it for 
another,—the rule in the case of one who, as a 
carrier of passengers for hire places an automo¬ 
bile in the hands of a servant for the purpose of 
soliciting and obtaining fares, and transporting 
them from one part of the city to another and 
who, in such circumstances, admittedly would be 
liable to a pedestrian negligently injured by the 
servant, should reasonably be held to include lia¬ 
bility for an injury inflicted by the negligence of 
the servant where that servant in violation of the 
master’s rules, is, as was here the case, transport¬ 
ing free a friend to her home nearby. ’ ’ 

In the case at bar there is no contention that the 
defendant placed an automobile (a dangerous instru¬ 
mentality) in the hands of its servant Satterfield. 
On the contrary, as we have pointed out several times 
in this brief, the sole duties of Satterfield were to de¬ 
liver and collect telegrams either by riding his bicycle 
or walking. There is no claim made that he w.*s 
authorized to use his mother’s automobile to go to 
the bicycle shop or that anyone connected with the 
defendant had knowledge that he intended to use it. 
We therefore submit that the defendant could not be 
held liable in this case even if the evidence showed 
that at the time of the accident Satterfield was per¬ 
forming services for it. 


CONCLUSION 


That the trial court erred in failing to dirept a ver 
diet for the defendant, and that the judgment ap 
pealed from should be reversed is, 

Respectfully submitted, 

Frank J. Hogan, 
Edmund L. JonJes, 
George Monk, 

Attorneys for Appellant. 

| 

Washington, D. C., 

September 26, 1935. 
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IN THE 

Unttetr States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 

I 


No. 6534. 


Postal Telegraph-Cable Company, Appellant, 

v. 

Wert L. Thomas, Appellee. i 


BRIEF ON BEHALF OF APPELLEE. 


This is an appeal from a judgment rendered in the 
Supreme Court of the District of Columbia against the 
Appellant (hereinafter referred to as the defendant) 
and in favor of the Appellee (hereinafter referred to 
as the plaintiff). | 

I 

SUPPLEMENTAL STATEMENT OF I]ACTS. 

On December 1, 1933, at about six forty-f)ve P. M.; 
the plaintiff was walking in a northerly direction on 
the east side of 14th Street, Northwest, in'this City; 
when he reached the south curb of New York Avenue, 


I 


2 


he looked to his right, and saw an automobile ap¬ 
proaching in a westerly direction about 200 yards away. 
He continued across New York Avenue, keeping a con¬ 
stant lookout to the right for approaching traffic but 
did not again see the automobile which struck him un¬ 
til he was hit. He was struck at the crosswalk about 
10 or 15 feet from the north curb of New York Ave¬ 
nue; he was walking within the space prescribed for 
pedestrians and marked by white lines; there was no 
traffic officer on duty directing traffic; it was dark; the 
driver of the car sounded no horn or gave any warn¬ 
ing of its approach; Article 3, Section 5, and Article 5, 
Section 28 (a) of the traffic regulations of the District 
of Columbia, pleaded in the second count of the Dec¬ 
laration were admitted in evidence and are as follows: 

“(5a) The driver of any vehicle shall yield the 
right-of-way to a pedestrian crossing the roadway 
within any marked crosswalk or within any un¬ 
marked crosswalk at the end of a block, except at 
intersections where the movement of traffic is 
being regulated by police officers or traffic-control 
signals, or at any point where a pedestrian tunnel 
has been provided. 

(28a) A vehicle approaching an intersection 
shall slow down and be kept under such control as 
to avoid colliding with pedestrians or vehicles. ,, 
(ft. pp. 12-13) 


Harold Satterfield, who was the driver of the auto¬ 
mobile which struck the plaintiff, was dressed in the 
uniform of the defendant Company, which the testi¬ 
mony showed he was permitted to wear only while on 
duty. (It. p. 21) 

Satterfield testified that on the date of the accident 
and for some time prior thereto he had been employed 
on weekdays by the defendant Company as a tele- 
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graph messenger boy, from 4 o’clock P. M. to 10 o’clock 
P. M. and his sole duties were to collect and deliver 
telegrams either by walking or riding his bicycle and 
on Sunday to work at the main office at tjhe Evans 
Building as an automobile messenger using an auto¬ 
mobile of his own procuring. And sometimes he used 
his mother’s automobile on week days wheji automo¬ 
biles were short. December 1st, 1933, was la Friday. 
(R. p. 13) Satterfield testified that prior t^> the acci¬ 
dent, on some occasions, he had used his mdther’s au¬ 
tomobile to deliver messages when the Company was 
short of automobile messengers and had alsb used the 
automobile on Sundays; that he had received permis¬ 
sion to do this from Mr. Simmons; the defendant Com¬ 
pany’s manager. There were no facilities at the Press 
Building branch of the defendant Company ifor storing 
the uniforms of the messenger boys and, therefore, all 
messenger boys assigned to the Press Building office 
kept their uniforms in the main office of the defendant 
Company located in the Evans Building on New York 
Avenue. (R. p. 14) On the day of the accident, Sat¬ 
terfield, in accordance with his usual custoih when he 
came in to report for work, put on his uniform in the 
Evans Building and thereafter remained around the 
uniform department for forty-five minutes or an hour. 
Satterfield testified further that messenger^ who were 
awaiting calls remained in the uniform department and 
other parts of the Evans Building and were obliged to 
deliver messages in the event that there vra& a call for 
a messenger and testified further that he h^d not been 
called but if called would have had to gj). He re¬ 
mained on call in the fashion described ab<^ve for ap¬ 
proximately 45 minutes to an hour when he telephoned 
Mr. Horn, manager of the Press Building office of the 


defendant, from the Evans Building office of the defen¬ 
dant, that he was going to the bicycle shop and would 
get a bicycle and be in later, to which Mr. Horn offered 
no objection and was agreeable to Satterfield’s leaving 
to get his bicycle. Thereafter he proceeded to the 
bicycle shop located at 718 9th Street (R. p. 14), which 
bicycle shop would lend a bicycle while making repairs 
to another bicycle for the reason that this particular 
bicycle shop did a good bit of work for messenger boys 
of the defendant Company. Upon his arrival at the 
bicycle shop he remained there for an hour or so but 
was unable to secure a bicycle. While returning from 
the bicycle shop to the office of the defendant Company, 
in the Evans Building, in his mother’s automobile, the 
accident happened. (R. p. 14) 

After the accident Satterfield took the plaintiff to 
the hospital, reported the matter to the No. 1 Police 
Station and then returned to the Evans Building where 
he reported the accident to the uniform captain and 
removed his .uniform. (R. p. 15) 

The messenger boys employed by the defendant, and 
assigned to branch offices, could be sent out in cases of 
emergency, but, while on the date of the accident Sat¬ 
terfield was not called to deliver a message, he had on 
prior occasions delivered messages from the Evans 
Building and on the date of the accident was on call 
and would have delivered messages, had the occasions 
arose. Satterfield was allowed to wear the uniform 
onlv while on dutv. 

APPELLANT’S ASSIGNMENTS OF ERROR. 

The errors committed bv the Court are: 

(1) The Court erred in overruling defendant’s mo¬ 
tion for directed verdict for defendant at the close of 
the entire case. 
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(2) The Court erred in refusing defendant’s re- 
quested instruction No. 1, that upon consideration of 
all the evidence in the case the verdict must b^ for the 
defendant. 

(3) The Court erred in other respects apparent of 
Record. (R. p. 9.) 

ARGUMENT. j 

The appellant contends that the uncontradicted tes¬ 
timony clearly demonstrated that at the tiipe of the 
accident Harold Satterfield was not engaged in any 
business for the defendant and was not acting within 
the scope of his employment; and, the uncontradicted 
evidence further showed that at the time of the acci¬ 
dent Harold Satterfield was not authorized Either ex¬ 
pressly or impliedly to use an automobile in the per¬ 
formance of his duties. 

The appellee respectfully contends that the facts ad¬ 
duced at the trial in the instant case were such as to 
require the submission of the case to the jury for its 
determination and that it was not a question that could 
properly be determined by the Court, for tl^e reason 
that the evidence was not such as would justify all rea¬ 
sonable men to draw one inference therefronj, but was 
subject to contradictory interpretation. 

The testimony disclosed that the messenger boy, 
Harold Satterfield, the defendant’s employee] who was 
operating the automobile and collided with and injured 
the plaintiff, was, at the time, wearing a uiriform of 
the defendant company, which was in itself! sufficient 
to raise a presumption that Satterfield was tlfen acting 
within the scope of his employment at the time of the 
accident. As this Court said in its opinion in the case 
of Western Union Telegraph Company v. Scrivener, 
57 Appeals, D. C., 120, page 122: 
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“It is true, as argued by Counsel for appellant, 
that in order to recover in an action of this 
character, it must be established that the servant 
was in the employ of the defendant, and that he 
was acting within the scope of his employment at 
the time of the accident. It is unnecessarv to cite 
authorities in support of this proposition. The 
facts developed on the trial may, however, raise 
a presumption that the person whose negligence 
caused the injury was in the employ of the defen¬ 
dant and acting within the scope of his employ¬ 
ment at the time y and a prima facie case thus es¬ 
tablished. 39 C. J. Section 1581; Ferris v. Sterl¬ 
ing, 214 N. Y. 249,108 N. E. 406, Anno. Cases 1916 
D. 1161.’’ (Italics ours) 

The testimony showed that it was the official rule of 
the defendant company that messenger boys could 
wear the uniform of the company only when on duty. 
The evidence showed further that Satterfield had re¬ 
ported, in accordance with his usual custom, at the 
headquarters of the defendant company in the Evans 
Building, of this city; had gone to the basement where 
his uniform was kept and there donned his uniform at 
the hour [appointed for him to assume his duties; and 
that whereas at the particular time he was assigned to 
messenger service from the hea'’quarter’s office in the 
Evans Building, he had been called upon on other oc¬ 
casions. when he was actuallv in attendance at the 
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Evans Building office, while waiting to report to the 
Press Building branch, to deliver messages within the 
general scope of his employment. He further testified 
that on the day of the accident after putting on his 
uniform, he remained in the Evans Building for ap¬ 
proximately one hour, awaiting a call to deliver mes¬ 
sages and if called would have been obliged to deliver 
same. He used his mother’s automobile with the con- 


perior that 
ssages and 
icycle shop 


sent of the superior officers of the defendant Company 
on previous occasions and on Sundays in; delivering 
messages and was using the same automobile on the 
night of the accident. 

The messenger boy, Satterfield, after regaining at 
the headquarters of the defendant company, all the 
while properly uniformed and while on duty and avail¬ 
able for call, telephoned his immediate superior in the 
Press Building branch, and advised such sb 
he had no bicycle with which to deliver md 
sought his express permission to go to a b 
on Ninth Street for the purpose of obtainijng the hire 
of a bicycle to be used for the delivery of messages 
and that he obtained the express permission of his 
superior to make the trip for such purpose. 

Satterfield’s object in going to the bicycle shop to 
obtain a bicycle was not limited to the use pf same for 
pleasure or for his own personal business^ but as ex¬ 
plained to his superior, for the purpose of using the 
same to deliver company messages. It is therefore re¬ 
spectfully contended that the obtaining of $uch bicycle 
for such purpose clearly showed that the messenger 
boy, Satterfield, was acting within the sdope of his 
employment. 

Not only wras Satterfield’s trip to the bicycle shop 

made with the express permission and sanction of the 

company’s officer, Satterfield’s superior, but for the 

ultimate benefit of the defendant compan^ by reason 

of the fact that the interests of the defendant company 

were being furthered and this is further established 

bv the fact that his superior made no objection to his 
* 

going but on the contrary approved and authorized it. 

This contention is clearly established in; the case of 
Adams Express Company v. Lansburgh & Bro ., 49 


App. D. 0. 144; 48 W. L. R. 68; 262 F. R. 232, wherein 
this Court said: 

“The question for determination is whether, un¬ 
der the admitted facts, it may be said that the act 
of the> helper was within the general scope of his 
employment. In Axman v. Washington Gaslight 
Co., 38 App. D. C. 150, the decisions upon this 
question were quite carefully reviewed, and the 
conclusion reached that the true test in measur¬ 
ing the principars responsibility is whether the 
act of the agent was done in the prosecution of 
the business either impliedly or expressly in¬ 
trusted to the agent by the principal. Public policy 
requires that the principal be held liable for what 
his agent does or omits doing in conducting the 
business of the principal, for the principal has vol¬ 
untarily substituted for his personal management 
and supervision that of the agent.’’ 

It cannot be properly argued that Satterfield’s du¬ 
ties ceased when he left the bicycle shop after discover¬ 
ing that he was unable to secure the bicycle, but on the 
contrary it is respectfully contended that the mes¬ 
senger boy, Satterfield, continued to remain within 
the scope of his employment until he returned to the 
office in the Evans Building for the purpose of report¬ 
ing his inability to secure a bicycle to his superior of¬ 
ficer and to receive further instructions. 

Therefore, it is respectfully contended that from all 
the facts and circumstances as hereinbefore set forth 
and as adduced from the testimony during the trial, 
there was, clearly, created an issue subject to contra¬ 
dictory interpretations which the trial court properly 
submitted to the jury for its determination. 

The appellant relies on the case of Simmons et al v. 
Brookes, 63 App. D. G. 293, and contends that the pre¬ 
sumption created by the appellee during the trial was 


completely overthrown by uncontradicted testimony 
to the contrary established by the appellant^ In that 
case this Court said: 

i 

“The fact that the car at the time oif the acci¬ 
dent was owned by the defendants who were deal¬ 
ers in automobiles and used cars and bore the 
dealers’ license tags issued to them, vfhich they 
could not lawfully use except upon automobiles 
held by them for sale or demonstration purposes, 
was sufficient to raise an inference tha^: Proctor, 
the driver was acting as an employee of the com¬ 
pany with authority to demonstrate the car for 
them; and this presumption obtains rjntil over¬ 
thrown by credible testimony to the contrary. Cal- 
las v. Independent Taxi Owners Ass’ii, 62 App. 
D. C. 212, 66 F. (2d) 192. But if the presumption 
be overcome by undisputed proof to th^ contrary, 
the question becomes one for the court, and not 
the jury. Curry v. Stevenson, 58 App.jD. C. 162, 
26 F. (2d) 534. //, however , the evidence is rea¬ 
sonably subject to contradictory interpretations, 
the question of liability of the defendants is for the 
jury. Tischler v. Steinholz, 99 N. J. Law, 149, 
152: 122 A. 880.” (Italics ours) j 

However, as herein above stated, it is ag^in respect¬ 
fully contended by the appellee that the evidence sub¬ 
mitted by the appellant was such as was subject to con¬ 
tradictory interpretation and the Court’s Attention is 
again invited to the following language tak^n from the 
case cited above: ' 

i 

“If, however, the evidence is reasonably subject 
to contradictory interpretations, the question of 
liability of the defendants is for the jury.” 

Therefore, it is respectfully urged that! the Trial 
Court committed no error in submitting all the facts 
and circumstances as adduced at the trial J:o the jury 
for its determination. 
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II. 

It is submitted by the appellant that the use of the 
automobile by the defendant’s messenger, Satterfield, 
without its authorization or consent precludes recov¬ 
ery. However, it is the contention of the appellee that 
at the time in question, Satterfield was furthering the 
interests of his master, that he had implied permission 
to use said automobile, and further, as a matter of 
public policy, the defendant company cannot now seek 
to escape liability. (Adams Express Co. v. Lansburgh 
d Bro., 49 App. D. C. 114.) 

The facts in the instant case clearly develop the 
point that the messenger boy, Satterfield, was further¬ 
ing the interests of the defendant company when he 
secured permission from his superior to go to the bi¬ 
cycle shop for the purpose of securing a bicycle and 
returning for messenger work at the Evans Building 
office. 

It has been previously shown herein by the appellee 
that when the messenger boy, Satterfield, secured per¬ 
mission from his superior, Mr. Horn, to go to the bi¬ 
cycle shop to secure a bicycle, he was engaged in the 
master’s business and furthering the interests of the 
defendant company and acting within the scope of his 
employment. 

It has also been shown herein by the appellee that 
Satterfield used the automobile in question on previous 
occasions in carrying out his duties as a messenger 
boy for the defendant company. At the time Satter¬ 
field secured permission from Mr. Horn to go to the 
bicycle shop, Satterfield informed Mr. Horn that his, 
Satterfield’s bicycle, was broken. This knowledge on 
the part of Mr. Horn, coupled with the fact that Mr. 
Horn knew that on previous occasions Satterfield had 
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used an automobile of his own procuring, pleads to the 
logical conclusion that Mr. Horn should have known 
that Satterfield was going to use his automobile to go 
to the bicycle shop. Certainly Mr. Horn n °f ex¬ 
pressly or impliedly forbid Satterfield’s u^ing the au¬ 
tomobile nor did Mr. Horn indicate any specific mode 
of travel for Satterfield to adopt. 

Satterfield’s use of the automobile was reasonably 
necessary to the accomplishment of his defies. His 
use of this particular automobile on previous occasions 
with the knowledge and permission of thi defendant 
company not only leads to the reasonably inference 
that it was within the contemplation of the master 
that Satterfield would use the automobile bjUt also that 
such use was impliedly authorized, and tjhe ultimate 
effect, therefore, is that Satterfield was entrusted with 
this automobile by the defendant company. 

This Court has held the master liable for 1 the acts of 
his servant under circumstances which were, perhaps, 
more extreme than those in the instant cas^. ( Schwein - 
haut, Trustee in Bankruptcy of the Wardman Park 
Taxicab Company v. Flaherty , 60 App. D. C. 151 and 
Adams Express Company v. Lansburgh <& Bro ., 49 
App. D. C. 114.) 

In the Schweinhaut case, supra, this Coujrt said: 

* 4 Hence we are of opinion that whatever may 
be the rule in a case of a private chauffeur, who, 
in violation of his master’s orders takes his pri¬ 
vate automobile and uses it without tne master’s 
knowledge and for the servant’s purposes alone, 
or in the case of one intrusted for thej moment by 
its owner with an automobile for a Specific pur¬ 
pose who in disregard of that purpose uses it for 
another,—the rule in the case of ode who, as a 
carrier of passengers for hire places [an automo¬ 
bile in the hands of a servant for the| purpose of 
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soliciting* and obtaining* fares, and transporting 
them 1 from one part of the city to another and who, 
in such circumstances, admittedly would be liable 
to a pedestrian negligently injured by the servant, 
should reasonably be held to include liability for 

•J v 

an injury inflicted by the negligence of the servant 
where that servant in violation of the master’s 
rules, is, as was here the case, transporting free 
a friend to her home nearby.” 

In the Adams Express Company case, supra, a 
helper on the defendant’s automobile truck, standing 
near plaintiff’s place of business during the driver’s 
temporary absence, at the request of a third party, 
moved the truck and broke plaintiff’s window. At the 
time of the accident the helper was in the employ of 
the defendant company and wearing a cap with 
“Adams Express Company” on it, but he had been ex¬ 
pressly forbidden to drive or operate machines of said 
express company. These instructions were given him 
personally, numerous signs and notices were posted at 
defendant’s warehouses to the same effect and the rule 
books furnished all employees forbade the driving or 
operating of machines by helpers. And in that case, 
on page 145, this Court said: 

“And there is substantial unanimity of opinion 
that the principal may be held accountable for the 
wrongful act of the agent within the scope of his 
employment, although forbidden by the princi¬ 
pal”, citing numerous authorities. * * * 

“In Duggins v. Watson, 15 Ark. 118, 60 Am. 
Dec. 560, the court pertinently observed that, if 
disobedience of instructions by an agent will ex¬ 
onerate the principal, the rule of respondeat su¬ 
perior, designed for the protection of innocent 
third persons, virtually will be abrogated. * * * 
“It results, therefore, that the helper in the 
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present instance was the assistant of ^he driver in 
delivering and collecting packages fo!r the defen¬ 
dant. The truck was a necessary instrument in 
carrying out that purpose, and it is i reasonable 
inference that, when the driver left the truck to 
make a delivery, the helper was left in charge. 
At the moment he was the sole representative of 
the defendant, and, when he undertook to drive 
the truck to the next stopping place, | he certainly 
was furthering the business of the jprincipal in 
the particular work in which he wad engaged as 
helper. He represented the principal and no one 
else. True, his specific instructions |did not con¬ 
template such an act; but it is equally true that 
the act was within the general scopb of his em¬ 
ployment. Defendant attaches importance to the 
fact that the key was removed by thp driver and 
placed under the seat of the truck. Ijt is quite ap- 


|n was taken 
the helper, 
done, as evi- 


parent, however, that this precautioj 
against strangers, and not against 
who had knowledge of what had been 
denced by his act in removing the key. Indeed, 
this circumstance is not at all helpfiil to the de¬ 
fendant, for, had the driver really intended to 
prevent the operation of the truck by his helper, 
he would have put the key in his pdcket, instead 
of leaving it within easy reach of the helper. If 
the policy of the defendant company ^e not to per¬ 
mit helpers in any circumstances to drive its 
trucks, it should employ helpers who! will obey in¬ 
structions. Certainly the public ought not to suf¬ 
fer the consequences of disobedience, where, as 
here, the helper or assistant is acting within the 
general scope of his employment hnd in direct 
furtherance of the business of the principal.” 

Appellee therefore contends that the u^e of the auto¬ 
mobile by the defendant company’s employee, Satter¬ 
field, under these circumstances, was suck as to render 
the defendant company liable for any consequences 
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resulting from Satterfield’s negligent operation of the 
automobile. 


CONCLUSION. 

The appellee respectfully contends that from the tes¬ 
timony adduced at the trial, the principles of law in¬ 
volved and the authorities cited, it has been conclu- 

sivelv established that the trial court committed no 

•/ 

error in refusing to direct a verdict for the defendant 
and in submitting the case to the jury and that the 
judgment of the lower court is correct and should be 
affirmed. 


Respectfully submitted, 

Michael F. Keogh, 

Peter G. Chaconas, 
Attorneys for Appellee. 
Woodward Building, 
Washington, D. C. 



